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RECOVMENDED ORDER

A formal hearing was conducted in this case on May 11,
2001, in Deland, Florida, before the D vision of Adm nistrative
Hearings by its Adm nistrative Law Judge, Suzanne F. Hood.
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STATEMENT OF THE | SSUES

The issues are whet her Respondent viol ated Sections
475.624(2), 475.624(14), and 475.624(15), Florida Statutes, and
if so, what penalty should be inposed.

PRELI M NARY STATEMENT

On March 6, 2001, Petitioner Departnent of Business and
Prof essi onal Regul ation, D vision of Real Estate (Petitioner)
filed an Adm ni strative Conpl ai nt agai nst Respondent Kathy F.
Augusti ne (Respondent). Said conplaint alleged as foll ows:
(a) in Count |, that Respondent was guilty of cul pable
negl i gence or breach of trust in a business transaction in
vi ol ation of Section 475.624(2), Florida Statutes; (b) in Count
1, that Respondent was guilty of having failed to exercise
reasonabl e diligence in devel opi ng an appraisal report in
vi ol ati on of Section 475.624(15), Florida Statutes; and (c) in
Counts Il and 1V, that Respondent had viol ated Section
475.624(14), Florida Statutes, by violating certain standards
for the devel opnent or communi cation of a real estate appraisal
or other provisions of the 1998 Uni form Standards of
Pr of essi onal Appraisal Practice (USPAP).

On or about March 22, 2000, Respondent filed an El ection of
Rights formw th Petitioner requesting an adm nistrative hearing
to contest the allegations in the Adm nistrative Conplaint. On

April 14, 2000, Respondent filed an Answer to Adm nistrative



Conmpl ai nt and Request for a Formal Hearing. Petitioner referred
this case to the Division of Adm nistrative Hearings on
January 29, 2001.

On January 6, 2001, Adm nistrative Law Judge Charles C
Adans issued a Notice of Hearing, scheduling the hearing for
April 10, 2001, together with an Order of Pre-hearing
| nstructions.

On March 30, 2001, Petitioner filed an unopposed Mtion to
Take Deposition by Tel ephone and Motion to Use Deposition as
Evi dence at Formal Hearing. An Order dated April 2, 2001,
granted this notion.

On March 30, 2001, Petitioner filed an unopposed Mtion to
Conti nue. Judge Adans issued an Order G anting Continuance and
Re- schedul i ng Hearing on April 3, 2001. Said order reschedul ed
the hearing for May 11, 2001.

On April 23, 2001, Petitioner filed an unopposed Mdtion for
Tel ephoni ¢ Wtness Testinony. Judge Adans issued an Order
Granting Tel ephonic Wtness Testinony on April 26, 2001.

The parties filed a Joint Pre-hearing Stipulation on May 4,
2001.

On May 10, 2001, the Division of Adm nistrative Hearings
transferred this case to Adm nistrative Law Judge Suzanne F.

Hood.



During the hearing, Petitioner presented the testinony of
four witnesses and offered nine exhibits (P1-P6 and P8-P10)
whi ch were accepted into evidence. Respondent testified on her
own behal f and presented the testinony of one additional
W tness. Respondent's Exhibits RL and R2 were accepted into
evi dence.

During the hearing, the parties stipulated that the 1998
USPAP shoul d be officially recognized. They al so agreed that
Petitioner could file a copy of that publication as a
post - heari ng subm ssion. On May 18, 2001, Petitioner filed a
copy of the 1998 USPAP publi cati on.

A copy of the Transcript was filed on June 7, 2001.
Respondent filed a Proposed Recomended Order on June 20, 2001.
Petitioner filed a Proposed Recommended Order on June 22, 2001.

FI NDI NGS OF FACT

1. Petitioner is the agency charged with the duty of
licensing and regul ating real estate appraisers in the State of
Fl ori da.

2. Respondent is and was at all tines material here a
state-certified residential real estate appraiser. |In January
1998, Petitioner issued Respondent residential real estate
apprai ser certificate nunber RD 0002524, with a business
| ocation of 2607 South Wodl awn Boul evard, No. 271, Del and,

Fl ori da, 32720.



3. On or about March 5, 1998, Deborah Jeane Pal frey, as
t he buyer, and United Capital of Central Florida, Inc. (UCCF),
as the seller, entered into a contract for sale and purchase of
residential property ("the property”) located at 236 Steward
Terrace, Deltona, Florida. The contract |ists the purchase
price of the property as $54, 500.

4. Testinony devel oped at hearing indicates that UCCF did
not own the property in fee sinple. Instead, UCCF had an
assignabl e contract to purchase the property. UCCF eventually
assigned this contract to Ms. Pal frey.

5. In March 1998, John E. Parrot owned both UCCF and
Real net USA. Both conpanies were | ocated at the same address in
Orlando, Florida. Both conpanies were involved to sonme extent
in the real estate investnent business. Conpetent evidence
i ndi cates that Real net USA was a nortgage broker.

6. Mchael Millvain was vice-president of UCCF and, as
such, had signature authority for that conpany. M. Ml vain,
a licensed real estate broker, also was the general nmnager of
Real net USA.

7. On or about March 5, 1998, M. Millvain and/or his
assi stant at Real net USA, Tamm e Wight, faxed a request for an
apprai sal of the property to Certified Appraisal Service (CAS),

whi ch was |l ocated in Wnter Park, Florida. The appraisal



request was made on behalf of USCCF and directed to the
attention of Cecil and Teresa Wi ght.

8. UCCF and Real net USA were frequent clients of CAS.
Real net USA had requested CAS to provide as many as 200 sim | ar
apprai sals in the past.

9. The appraisal request for the property stated that the

projected sale price was $79,000. The request contained the

foll ow ng cooments: "House to be brought up to FHA
specifications with central A/C, new kitchen, and baths." The
request also included the followi ng statenment: "Cecil: Paul

said you have al ready done sone research on the property for
him Pl ease go ahead with drive-by apprai sal as usual."

10. In requesting a drive-by appraisal, M. Millvain
intended for the appraiser to take note of needed repairs. He
want ed an estimate of what the property would be worth based on
t he repairs being requested.

11. At the tine that the appraisal request was nade
M. Muillvain knew that the property was distressed. Hi s purpose
in requesting the appraisal was to determ ne what the property
woul d be worth if it was brought up to m ni nrum Federal Housi ng
Adm ni stration (FHA) standards. These standards require that
all surface areas be serviceable. They also require anything
that functions to function properly. FHA specifications take

into consideration paint, carpet, kitchen, central air



condi tioning, windows, etc. In other wrds, the house nust be
habi tabl e to pass an FHA apprai sal inspection.

12. M. Millvain understood that he was ordering a
proposed apprai sal based on a conparabl e market analysis of the
property's future value after repairs. He did not expect an
apprai sal based on a cost approach and an i ncone approach, as
wel |l as a sal es conparison approach.

13. When M. Millvain ordered the appraisal, he did not
intend for it to be used by anyone ot her than UCCF. However,
M. Millvain testified that a sal esperson woul d have given the
apprai sal to potential buyers upon request or in a package to
provi de additional information about the property.

14. According to its normal business practice, Real net USA
prepared a rehabilitation summary for the property, show ng the
expected cost of repair. This docunent listed the follow ng
repair itenms and costs: (a) |landscape, $100; (b) roof, $0.00;
(c) exterior, $600; wi ndows/doors, $100; (d) kitchen, $200;

(e) plunbing-bath, $200; (f) paint & ceilings, $650; (g) carpet,
$200; (h) subcontractors, $500; (i) central A/ C, $100;

(j) termte, $100; (k) appliances, $250; and (I) other, $0.00.
The total expected repair cost was $3,000. Real net USA kept
this rehabilitation summary in its file for the property. No

one provided a copy of the docunment to Respondent.



15. Respondent occasionally worked for CAS as an
i ndependent contractor. Cecil Wight would call Respondent and
ask her to prepare appraisals for Real net USA. Respondent
understood that all appraisal reports for Real net USA shoul d
produce a proposed estimate of val ue based on the assunption
that i nprovenents were to be "better than new' when repairs and
renovati ons were conplete. Respondent prepared these reports on
forms specified by M. Wight and sent themto himw thout
si gni ng her nane under her typed signature and w t hout
identifying her state-certified residential appraiser nunber.

16. In March 1998, M. Wight requested Respondent to
prepare an appraisal report on the property for Real net USA. He
asked her to use a Federal Home Loan Mrtgage Corporation
(Freddie Mac) formcontained in his conputer software.

Respondent understood that she would be using the forns to

prepare a "restricted appraisal,” showing the estimted nmarket
val ue of the property as it would exist after inprovenents were
made to bring the house up to FHA specifications, including
central air conditioning, a new kitchen, and new bat hs.
Respondent al so understood that the appraisal was intended only
for Real net USA s use.

17. After accepting the assignnent, Respondent went to the

property. She observed the nei ghborhood and the exterior and

interior of the house. She took pictures of the property.



18. As to the exterior of the house, Respondent observed
wood damage. She concluded that the danmage was probably the
result of termtes or sone other kind of pest infestation.
There were little holes in the back of the house.

19. As to the interior of the house, Respondent noted that
t he ki tchen needed new cabi nets and appliances. One of two
bat hs needed repairs because the toilet shared plunbing with the
kitchen refrigerator's icemaker, which was |ocated on the other
side of the wall. The other bathroom had a brick shower stall.
Respondent saw that someone had renovated a one-car garage,
changing it into living space, but |eaving the supporting roof
beans exposed.

20. After visiting the property, Respondent perforned the
necessary research to conplete her assignnent. This research
i ncl uded perform ng a conputer search of the local nultiple
listing service and public records to find conparable
properties. Respondent did not nmake and file copies of
docunents that supported any of her research results. She did
take pictures of the properties that she chose as conparabl e.

21. On March 9, 1998, Respondent produced the report
descri bed bel ow. The conputer-generated cover page identifies
Real net USA as the entity requesting the apprai sal and provides
a file nunber. The following is the only other information on

t he cover page:



I n accordance with your request, | have

personally nmade an exterior inspection from
the street in front of the real property at:

235 Steward Terrace
Deltona, Florida 32738

The purpose of this report is to estimate
t he market value of the subject property

observed. In mnmy opinion, the estinmted

mar ket val ue of the property as of March 7,

1998, is:

$79, 000

Sevent y- Ni ne Thousand
The attached report contains the

description, analysis, and supportive data

for the conclusions, final estimte of

val ue, descriptive photographs, limting
condi tions and appropriate certifications.

22. Next, Respondent filed in the two-page Freddie Mac

form The formstates as follows at the top: "This formmay be

used if the second nortgage will not exceed $15,000 and value is

based on 'as is' condition."

23. On the form Respondent typed in UCCF as the borrower.

She indicated that the 1,556 square-foot house had six roons,

i ncl uding three bedroons, two baths, a famly room and no

garage/ carport. She noted that the house had central air

condi ti oni ng.

24. In the Field Report section of the form Respondent

provi ded i nformati on regardi ng the nei ghborhood, adding the

foll owi ng comrents: "The subject is |located in well-established

nei ghbor hood conveniently | ocated to schools, shopping,

enpl oynent, places of worship, and najor arteries.

10
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apparent adverse factors which would affect the subject's
mar ket ability."

25. Respondent al so typed information about the property,
indicating that it was a detached, ranmbler-style, building with
frame/siding exterior walls and a conposite shingle roof
material. |In the section for favorable or unfavorable coments
i ncludi ng any deferred mai ntenance, Respondent stated as
follows: "When renovated to neet FHA/ HUD standards, the subject
will be a well built dwelling that projects good eye appeal
Functional utility will be average. The subject will neet
expectations of purchases in this price range."

26. In a section of the form |l abel ed "Market Conparabl e
Anal ysis Prior to Inprovenent," Respondent used the data she had
collected fromthe local nultiple listing service and public
records to describe four pieces of property that she consi dered
conpar abl e. The four houses that Respondent |isted as
conpar abl e were | ocated one to fifteen mles fromthe subject
property. Respondent listed the sale price of each house all of
whi ch sol d between Septenber 1997 and Decenber 1997. Conparabl e
one through four sold for $79,000; $77,700; $85,700; and
$77,200, respectively.

27. Respondent included the follow ng general conments
about her sal es conparabl e approach: "Sale 3 is |ocated nore

than one mle fromthe subject but was included for support

11



purposes to the report. Depreciation is based on the subject
bei ng renovated and having an effective life of 3 years.
Depreciation is cal cul ated using 1% per year of effective age."

28. Under the general comments in very fine print, the
form states as foll ows:

The information shown in this report is
derived froman i nspection of the

nei ghbor hood and exterior inspection of the
subj ect property and mar ket conpari sons.
The estinmated market value is based upon
this informati on and the know edge of the
undersigned. This report is not to be
construed as an appraisal report.

29. Respondent filled in the blank for the estimated val ue
of the subject property as $79,000 as of March 7, 1998. She
typed in her nane as the person conpleting the report wthout
signing her nane under her typed signature and w t hout
identifying her state-certified residential appraiser nunber.

30. Respondent attached the following to the report before
she sent it to Cecil Wight at CAS. (a) subject property photo
addendum contai ning three pictures that Respondent took of the
property; (b) conparable property photo addendum cont ai ni ng
pi ctures that Respondent took of the four conparable houses
described in the report; (c) sketch/area table addendum of the
subj ect property that Respondent prepared.

31. Respondent testified that she al so attached sone

certification pages to her report. However, the record contains

12



no such docunents. Respondent expected M. Wight to conplete
the report and sign his nane as her supervising/review

apprai ser. Respondent did not keep a copy of the report she
sent to M. Wight.

32. The record contains two copies of Respondent's report,
the first of which was eventually sent to Real net USA. The
first report contains the followng alterations fromthe work
personal |y prepared by Respondent: (a) An unidentified
i ndi vi dual added Respondent's all eged hand-witten initials
under her typed nane at the end of the Freddie Mac form and
(b) An unidentified individual added the alleged signature of
Cecil Wight and his alleged state-certified residenti al
apprai ser nunber at the end of the Freddie Mac form The first
copy of the report includes only the cover page and the Freddie
Mac form descri bed above that Respondent prepared. It does not
i ncl ude the pictures or sketch prepared by Respondent or any
ot her addendum

33. Respondent copied the second copy of the report from
CAS's files after the initiation of Petitioner's investigation
inthis case. The second copy of the report includes the
pi ctures and sketch prepared by Respondent but does not contain
hand-witten initials under Respondent's typed nane or
M. Wight's alleged signature and apprai ser nunber at the end

of the Freddie Mac form Instead, it contains the follow ng

13



additions: (a) three maps prepared by an unidentified
i ndi vi dual showi ng the | ocation of the subject property and the
four conparable properties; (b) a CAS certification page,
attached by an unidentified individual; and (c) a page setting
forth a certification and statenent of limting conditions
together with contingent and limting conditions, attached by an
uni dentified individual.

34. The first certification page, attached to the second
copy of the report, states as follows in relevant part:

CERTI FI ED APPRAI SAL SERVI CE
CERTI FI CATI ON

* * *

The apprai ser has inspected all inprovenent
on this property, but does not warrant the
condition of the roof, floors, appliances,

pl unbi ng, electrical, heating and air
conditioning. Only a visual inspection has
been nmade and it is assuned that all are in
servi ceabl e condition for the purpose of
this appraisal. Unless noted, it is assuned
the subject property is free fromtermte

i nfestation.

The value estimate is -as is- unless
ot herwi se st at ed.

Certification of Appraiser/Review Appraiser
(If applicable)

As of the date of this report, Cecil Wight,
SRA has conpl eted the requirenent of the
conti nui ng education program of the
Appraisal Institute. Cecil Wight is a
State-Certified Residential Appraiser-No.RD
0000219.

14



Addi tional Certification of the Appraisal
Institute

The apprai sal anal ysis and opi nion were
devel oped and this appraisal report has been
prepared in conformty with the Uniform

St andar ds of Professional Appraisal

Practice, as pronul gated by the Appraisa

St andards Board of the Apraisal [sic]
Foundation, and the requirenments of the code
of Professional Ethics and Standards of

Pr of essi onal Appraisal Practice of the
Apprai sal Institute.

* * *

Definition of dient

Nei ther all nor any part of the contents of
this report shall be conveyed to any person
or entity, other than the appraiser's or
firms client (the client is defined as the
person or firmordering the appraisal from
t he appraiser), through adverti sing,
solicitation materials, public relations,
news, sales, or other nedia w thout the
witten consent or approval of the authors,
particularly as to valuation

concl usi ons.

Termite information

The apprai ser nmakes a cursory inspection of
the exterior wood on the dwelling for the
pur pose of determ ning whether there is wood
rot, possible termte damage or any ot her
wood rel ated problens. The appraiser is not
gqualified to determne if any damage is
caused by termtes as this is beyond our
expertise. Should we find any rotted wood
damage that requires attention it will be
mentioned in the appraisal report.

35. The last certification page attached to the second

copy of the report, states as follows in relevant part:

15



CERTI FI CATI ON_ AND STATEMENT
OF LIM TI NG CONDI TI ONS

Certification: The drive-by inspector
certifies and agrees that:

* * *

3. The drive-by inspector has inspected the
exterior of the property only and that

i nspection may be limted to what can be
seen fromthe street. To the best of the
drive-by inspector's know edge and bel i ef,
all statements and information in this
report are true and correct and that the
drive-by inspector has not know ngly

wi thhel d any significant information. It is
assuned that the interior is in good
condition but it nust be noted that a nore
conpl ete exterior inspection and/or an
interior inspection could produce a
substantial change in value fromthat val ue
indicated in this report.

4. Al contingent and limting conditions
are contained herein (inposed by the terns
of the assignnent or by the undersigned

af fecting the anal yses opinion, and

concl usions contained in this report).

5. Al conclusions and opini ons concerni ng
the real estate that are set forth in the
report were prepared by the drive-by

I nspect or whose signhature appears on the
report, unless indicated as 'reviewer.' No
change of any itemin the report shall be
made by anyone ot her than the appraiser or

t he revi ewer whose nanes appear on the
report, and the appraiser, the reviewer, or
their firmshall have no responsibility for
any such unaut hori zed change.

CONTI NGENT AND LI M TI NG CONDI Tl1 ONS

The certification of the drive-by inspector
iS subject to the following conditions in
addition to any other specific and limting
conditions as are set forth by the drive-hby
i nspector in the report:

16



5. The inspector assunes that there are no
hi dden or unapparent conditions of the
property, subsoil, or structures, which
woul d render it nore or |ess valuable. The
i nspector assunmes no responsibility for such
conditions, or for engineering which mght
be required to discover such factors.

* * *

7. Disclosure of the contents of the report
i s governed by the Byl aws and Regul ati ons of
t he professional appraisal organization with
whi ch the inspector is affiliated.

8. Neither all, not any part of the content
of the report, or copy thereof (including
conclusions as to the property value . . .)

shall be used for any purposes by anyone but
the client specified in the report, the
nortgagee or its successors and

assigns . . . without the previous witten
consent of the inspector, nor shall it be
conveyed by anyone to the public .

wi thout the witten consent and approval of
t he i nspector.

9. On all reports, subject to satisfactory
conpletion, repairs, or alteration, the
report and val ue concl usion are contingent
upon conpletion of the inprovenents in a

pr of essi onal wor kmanl i ke manner.

At the end of this last certification page, an unidentified
i ndi vi dual signed Respondent's alleged initials as the drive-by
inspector. M. Wight's alleged signature and apprai ser number
al so appears at the bottom of the page.

36. Respondent's three-page appraisal report did not
include the following or state why these factors were not

considered: (a) a label or title indicating that the report was
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restricted in scope as opposed to a conventional summary report;
(b) an accurate statenent regarding the report's intended use or
purpose; (c) a statenent regarding the property's highest and
best use; (d) a cost approach analysis including an estinate of
site value and an estimate of the value of the inprovenent,
together with coments describing the sources used to conpute
the cost estimate, site value, and square footage; (e) an incone
approach analysis; (f) a history of prior sales or listing
information for the property even though Respondent knew it had
been on the market for 18 nonths for $61, 500 and had not sold
for that price; (g) an addenda expl aining relevant information
and including any departures from USPAP not ot herw se included
in the report; (h) a standard | anguage expl ai ni ng the scope of
apprai sal and the appraisal process; (i) a standard | anguage of
addi ti onal comments, explanations and limting conditions;
(j) a statenment of contingent and limting conditions and
appraiser's certification, including the supervisory appraiser's
certification; and (k) the signature of appraiser and/or
supervi sory apprai ser, together with their respective state
certification nunbers.

37. On or about August 12, 1998, WIIliam Wnn, inspected
the subject property. He prepared a Uniform Residentia

Appr ai sal Report on August 17, 1998. M. Wnn's report lists

18



Deborah Pal frey as current owner and borrower. It lists
Pi nnacl e Financial Corp. as lender/client.

38. M. Wnn's report describes the nei ghborhood of the
property. The report includes comrents describing market
conditions and factors that affect the marketability of the
properties in the nei ghborhood.

39. M. Wnn's report described the property's site,
stating that its highest and best use was its present use. It
al so includes a description of inprovenents on the property,
indicating that the interior floors, walls, trinms/finish, bath
floor, bath wainscot, and doors were in good condition.

M. Wnn added the foll ow ng cooments about the condition of the
i nprovenment: "The inprovenents are of average quality
construction rmaintained in good condition. No repairs required
at the tinme of inspection. The garage has been converted into
living area.”

40. M. Wnn's report provides an estimate of the
property's val ue using the cost approach. Regarding the cost
approach, M. Wnn made the foll ow ng conments:

See attached sketch. Cost cal culations are
based on Marshall and Swi ft Cuidelines and
information for | ocal contractors. Physical
depreciation is based on observed conditions
and estinmated by the age/life nethod. Land
[is] valued by abstraction, sales
conparison, and typical ratio of land to

i nprovenent for the area. The estinated
remai ning economc life is 49 years.
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41. M. Wnn's report provides an estinmate of the
property's val ue using a sales conparison analysis. In naking
this analysis, M. Wnn conpared the subject property to three
conpar abl es. Regardi ng the sal es conpari son approach, M. Wnn
made the follow ng rel evant comments:

The subject and the three conparabl e sal es
are located in Deltona Lakes. See the
addendum for additional conmments expl aining
t he adjustnments for the differences in gross
living area and expl anation for sal es dated
over six nmonths. The three closed sales
used in the sal es conparison approach
provide a reliable range of value for the
apprai ser property. *See Addendum

* * *

The subject was |listed at $57,500, in the
first part of 1998. The subject sold for
$50, 000 March 1998.
42. M. Wnn's report states that the apprai sal was nade
"as is" and not subject to repairs. As part of the final
reconciliation, the report states as foll ows:
Enphasis is on the sal es conpari son approach
because it reflects current market trends
for simlar properties. Typically honmes in
t he subject's nei ghborhood are not purchased
for incone; therefore, the income approach
was not applied. Cost approach is not
required.
43. M. Wnn concluded in his report that the property's
esti mated val ue was $60, 000 as of August 12, 1998. He then

signed his name and identified his state certification nunber.
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44. M. Wnn attached a CGeneral Text Addendumto his
report, which states as foll ows:

The conparables are closed sales in the
subject's market area. All three sales are
considered to be reasonable substitutes for
t he apprai sed property. Sale #2 and #3,

al t hough dated over six nonths is [sic]
considered a reliable value indicator due to
stabl e market conditions for the tinme period
covered. The subject has a famly room 19.9
x 19.8 that is a garage converted to heated
and air-conditioned living area. The
adjustnents for the differences in living
area are made at a |ower than typical anount
($20 per sqg. foot) because the ceiling in
the fam |y room has exposed roof trusses
(painted). There is no finished drywall
ceiling in the famly roomto cover the roof
trusses.

The apprai ser was not able to bracket the
subject in gross living area with a sim|lar
conpar abl e sal e.

45. M. Wnn attached the follow ng additional informtion
to his report: (a) two maps showi ng the |ocation of the subject
property and the conparables; (b) three pictures of the subject
property and pictures of the conparables; (c) a sketch/area
tabl e addendum (d) a copy of his curriculumvitae; (e) a
definition of market value; (f) a statement of contingent and
limting conditions; (g) an appraiser's certification; and
(h) a supervisory appraiser's certification. M. Wnn then
signed his nane to the report and identified his state

certification nunber. M. Wnn did not have a supervisory

apprai ser in making his report.

21



46. I n Septenber 1998, Peter T. Wods, a state-certified
general appraiser, requested his enployee, Walter A. Drunb, a
state-certified residential appraiser, to perform an appraisa
of the subject property. Subsequently, M. Drunb prepared a
Summary Apprai sal Report using the formfor a Uniform
Resi denti al Appraisal Report. The report |lists Jean Palfrey as
t he borrower and Pinnacle Financial Corp. as the |lender/client.

47. M. Drunb's report states that "[t] he intended use of
the appraisal is to aid in nortgage | oan negotiations.”

M. Drunmb's report also comrents that "[t] he dwelling appears to
be of average quality construction and in good physical
condition with no functional inadequacies noted."

48. In making his report, M. Drunb used two approaches:
(a) the cost approach; and (b) the sal es conparison anal ysis.
The report states that the inconme approach was not used "due to
a lack of reliable market rental data in the subject
nei ghbor hood. "

49. Regarding the cost approach, M. Drunb included the
"as is" value of site inprovenents and made the foll ow ng
comments: "No functional or external obsol escence noted. Cost
approach was prepared using Marshall and Swi ft Residential Cost
Handbook and | ocal cost estimates. See attached addendum for

measurenents. Estimated remaining economc life: 52 years.”
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50. Regarding the sal es conparison analysis, M. Drunb
made the followi ng comments: "The subject conveyed in March
1998 for $50,000. The public records reveal no prior sales of
t he conparabl e sales within the past year."

51. M. Drunb concluded that the property had an esti mated
mar ket val ue of $63, 000 as of Septenber 11, 1998. His report
i ndi cates that the appraisal was nade "as is" and not subject to
repairs and alterations.

52. M. Drunb signed his report and identified his
state-certified residential appraiser nunber. M. Wods al so
signed the report as the supervising appraiser and identified
his state-certified general appraiser nunber.

53. M. Drunb included an addendumto his report that
expl ai ned his choice of conparables. He included a floor plan,
pi ctures of the subject property and the properties used as
conpar abl es, a map showi ng the | ocations of the subject property
and conparabl es, and a subdivision plat. M. Drunb included a
page in his report that explained the scope of the appraisal and
t he apprai sal process in detail.

54. Finally, M. Drunb attached three pages to his report,
setting forth additional coments, explanations, and limting
conditions. Included in these comments was a statenment of
limting conditions and appraiser's certification. M. Drunb

and his supervisory appraiser, M. Wods, signed the fina
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certification page and identified their state-certified
apprai ser nunbers.

55. Petitioner's investigator, Robert Baird, has persona
knowl edge of the property as he resided on the sane street as
the property at all times nmaterial here. In late 1997 or early
1998, prior to investigating the conplaint, M. Baird viewed the
property and thought that it was in a state of disrepair.

56. M. Baird inspected the property for second tinme on or
about May 17, 1999, as part of his investigation. At that tine,
the property appeared to have been renovated as conpared to its
condition in early 1998.

57. In the course of the investigation, M. Baird
interviewed Respondent. During the interview, Respondent stated
that her estimated val ue of the property included "with
i nprovenents." Respondent |ater admtted that she "could
under st and how i ndi vi dual s coul d m sunderstand her estimte of
value if they were not aware that it was based on proposed
renovations.” 1In either case, Respondent was unable to furnish
M. Baird with docunentation to support her estinmated val ue of
the property with or without inprovenents.

58. Respondent admitted in the hearing that the cost of
renovating the house could have been nore than the renovated

house woul d have been worth. She admtted that, based on her
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personal experience, the proposed renovations could cost in
excess of $20,000, excluding any termte or wood rot.

59. Respondent knew Real net USA wanted the appraisal to
hel p it "determ ne whether the house was worth it to purchase or
not." |If Respondent's estimated value of the property was
$79,000 as it existed on March 7, 1998, and as stated on the
cover page of her report, then her estimted val ue was
substantially higher than the property's "as is" narket val ue.
| f Respondent's estimted val ue of the property was $79, 000,
taking into consideration the appraisal request for an estinate
of the market value after proposed renovations to neet m ni mum
FHA standards, then Respondent failed to place a stated val ue on
the estimated cost for each proposed renovation.

60. During the hearing, Respondent admtted that USPAP
required her to prepare an addendumto include necessary
i nformation such as prior sales history when the restricted form
she was using did not include that information. She
acknow edged that she was required to conply with 1998 USPAP
even if she was unfam liar the publication's contents and
despite her client's request for sonething |ess than a
conventi onal appraisal.

61. Conpetent evidence indicates that appraisal reports by
state-certified residential appraisers are seldom if ever, free

of errors. Certain information is always subjective as it is
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based upon the appraisers' personal experience and experti se.
Additionally, there appears to be sone confusion in the
profession as to the precise information that a "restricted
apprai sal" nust include. Nevertheless, USPAP requires the al
apprai sal reports prepared by state-certified residentia
appraisers to contain certain basic information or an

expl anation as to any departures fromthose requirenents.

62. At tinmes, a supervisory/review appraiser wll nake
changes to an appraiser's report. Know ng that a supervisory
apprai ser has this prerogative, does not nean that an apprai ser
is allowed to submt an inconplete appraisal report wth the
expectation that the review appraiser will conplete the report
and sign the appraiser's nane. Cear and convincing evidence in
this case indicates that the three-page appraisal report
prepared by Respondent and submitted to M. Wight was
substantially deficient and resulted in Real net USA' s receipt of
an anbi guous, contradictory, and m sl eadi ng apprai sal based on
unverifiabl e data.

CONCLUSI ONS OF LAW

63. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. Sections 120.569 and 120.57(1), Florida Statutes.

64. Petitioner has the burden of proving by clear and

convi nci ng evi dence that Respondent commtted viol ati ons of
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Chapter 475, Florida Statutes. Ferris v. Turlington, 510 So. 2d

292 (Fla. 1987); Florida Departnent of Transportation v. J.WC

Conpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino v.

Departnent of Health and Rehabilitative Services, 348 So. 2d

349 (Fla. 1st DCA 1977).
65. A real estate licensee is charged with know edge of

Chapter 475, Florida Statutes. Willen v. Florida Departnent of

Prof essi onal Regul ation, D vision of Real Estate, 568 So. 2d 975

(Fla. 3d DCA 1990).
66. Section 475.624, Florida Statutes, states in pertinent
part:

The Board nay deny an application for
registration, licensure, or certification,
may i nvestigate the actions of any appraiser
regi stered, licensed, or certified under
this part; may reprimand or inpose an

adm nistrative fine not to exceed $5,000 for
each count or separate offense agai nst any
such apprai ser; and nmay revoke or suspend,
for a period not to exceed 10 years, the
registration, license, or certification or
any such appraiser, or place any such

apprai ser on probation if it finds that the

registrant, |icensee, or certificate-holder:
* * *
(2) Has been guilty of . . . culpable

negl i gence or breach of trust in a business
transaction .

(14) Has violated any standard for the
devel opnment or conmuni cation of a rea
estate appraisal or other provision of the
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Uni f orm St andards of Prof essional Apprai sal
Practi ce.

(15) Has failed or refused to exercise
reasonabl e diligence in devel opi ng an
apprai sal or preparing an appraisal report.

67. Section 475.628, Florida Statutes, states as foll ows:

Each apprai ser registered, licensed, or
certified under this section shall conply
with the Uniform Standards of Professiona
Appraisal Practice. Statenents on appraisa
st andards whi ch nay be issued for the
purpose of clarification, interpretation,
expl anation, or elaboration through the
Appr ai sal Foundation shall al so be binding
on any appraiser registered, |licensed, or
certified under this section

68. The Preanble to the 1998 USPAP states as follows in
pertinent part:

It is essential that a professional

apprai ser arrive at and comruni cate his or
her anal yses, opinions, and advice in a
manner that will be nmeaningful to the client
and will not be msleading in the

mar ket pl ace. These Uni form St andards of

Pr of essi onal Appraisal Practice reflect the
current standards of the appraisal

pr of essi on.

These standards deal with the procedures to
be followed in perform ng an apprai sal,
review or consulting service and the manner
in which an appraisal, review or consulting
service i s comuni cat ed.
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69.

The 1998 USPAP, states as follows in pertinent part:
STANDARD 1

I n developing a real property appraisal, an
apprai ser nust be aware of, understand, and
correctly enploy those recogni zed net hods
and techni ques that are necessary to produce
a credi bl e apprai sal

* * *

Standards Rule 1-1

In devel oping a real property appraisal, an
apprai ser rmust:

(a) be aware of, understand, and correctly
enpl oy those recogni zed net hods and

techni ques that are necessary to produce a
credi bl e apprai sal;

* * *

(b) not commt a substantial error of
om ssion or conm ssion that significantly
af fects an apprai sal;

* * *

(c) not render appraisal services in a
carel ess or negligent nmanner, such as a
series of errors that considered

i ndividually, may not significantly affect
the results of an appraisal, but which, when
considered in the aggregate, would be

m sl eadi ng.

St andards Rule 1-4

I n devel oping a real property appraisal, and
apprai ser nmust observe the foll ow ng

speci fic appraisal guidelines, when
appl i cabl e:

29



(h) appraise proposed inprovenent only
after exam ni ng and havi ng avail abl e for
future exam nation:

(i) plans, specification, or other

docunent ation sufficient to identify the
scope and character of the proposed

i mprovenents;

(ii) evidence indicating the probable tine
of conpletion of the proposed inprovenents;
and

(iii) reasonably clear and appropriate

evi dence supporting devel opnent costs,
antici pated earni ngs, occupancy projections,
and the anticipated conpetition at the tine
of conpl etion.

St andards Rule 1-5

I n devel oping a real property appraisal, an
apprai ser must:

(b) consider and anal yze any prior sal es of
the property being appraised that occurred
within the follow ng tine peri ods:

(i) one year for one-to four famly
residential property .

STANDARD 2

In reporting the results of a real property
apprai sal an apprai ser nmust comuni cate each
anal ysi s, opinion, and conclusion in a
manner that is not m sleading.

* * *

Standards Rule 2-1

Each witten or oral real property appraisal
report nust:
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(a) clearly and accurately set forth the
appraisal in a manner that will not be
m sl eadi ng;

(b) contain sufficient information to
enabl e the person(s) who are expected to
receive or rely on the report to understand
it properly.

(c) clearly and accurately disclose any
extraordi nary assunption or limting
condition that directly affects the
appraisal and indicate its inpact on val ue.

St andards Rule 2-2

Each witten real property appraisal report
nmust be prepared under one of the follow ng
three options an promnently state which
option is used: Self-Contained Apprai sal
Report, Summary Apprai sal Report or
Restricted Appraisal Report.

* * *

(c) The Restricted Appraisal Report nust:

* * *

(ii1) state the purpose and intended use of
t he apprai sal ;

(iv) state and reference a definition of
the value to be estimated,

* * *

(vi) describe the extent of the process of
collecting, confirm ng, and reporting data;
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(vii) state all assunptions and limting
conditions that affect the anal yses,
opi ni ons, and concl usi ons;

* * *

(viii) state the appraisal procedures

foll owed, state the value conclusion and
reference the existence of specific file
information in support of the conclusion;

* * *

(ix) state the appraiser's opinion of the
hi ghest and best use of the real estate,
when such an opinion is necessary and
appropri at e;

(x) state the exclusion of any of the usual
val uati on approaches;

* * *
(xi) contain a prom nent use restriction
that limts reliance on the report to the
client and warn that the report cannot be
under stood properly w thout additiona
information in the workfile of the
appraiser, and clearly identify and explain

any permtted departures fromthe specified
gui del i nes of STANDARD 1;

* * *

(xii) include a signed certification in
accordance w th Standards 2-3.

70. Black's Law Dictionary (1979 5th Ed.) defines cul pable
negligence as "[f]ailure to exercise that degree of care

rendered appropriate by the particular circunstances, and which
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a man of ordinary prudence in the sane situation and with equa
experience woul d not have omtted."” Respondent is guilty of

cul pabl e negligence because she failed to conply with 1998 USPAP
when she prepared her report. She carel essly devel oped and
communi cated an apprai sal report that did not neet the

requi rements of a restricted report. By failing to include the
required information in her report, Respondent produced a

m sl eadi ng apprai sal, breaching the trust that was created when
she accepted the assignnent. Accordingly, Respondent is guilty
of violating Section 475.624(2), Florida Statutes.

71. These sane actions clearly show that Respondent failed
to exercise reasonable diligence in preparing her report. For
exanpl e, Respondent failed to clearly and correctly identify the
type of report she prepared. She failed to docunment the basis
for her estimated value of the property with proposed
renovations. She failed to explain her departures from 1998
USPAP. She failed to include a history of the property's prior
sales and/or listing information even though this information
was available. She failed to sign her report. Al of these
om ssions, anong others, show that Respondent is guilty of
vi ol ating Sections 475.624 (14) and 475.624(15), Florida
Statutes, and Standards 1-1(a), 1-1(b), and 1-5(b)(i) in 1998

USPAP.
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72. Finally, Respondent violated Section 475.624(14),
Florida Statutes, and Standards 2-1(a), 2-1(b), and 2-2(c), 1998
USPAP in the followi ng ways: (a) She failed to devel op her
report in a manner that was not m sleading; (b) Her report did
not contain sufficient information to enable Real net USA to
understand it properly; (c) She included an inaccurate purpose
on the cover page of her report; (d) She did not reference a
definition of the value to be estimted; (e) She did not
descri be her process of collecting and reporting data; (f) She
did not state all assunptions and limting conditions; (g) She
did not reference the existence of specific file information in
support of her conclusion; (h) She did not give her opinion of
the property's highest and best use; (i) She did not explain why
she excluded the usual valuation approaches; (j) She did not
include a prom nent use restriction that limted reliance on the
report to Real net USA; and (k) She did not include a signed
certification or identify her state certification nunber.

73. Rule 61J1-8.002, Florida Adm nistrative Code, sets
forth the applicabl e disciplinary guidelines absent aggravating
or mtigating circunstances. Under these guidelines and
pursuant to clear and convinci ng evidence, Respondent is subject
to a penalty of licensure suspension for as nuch as 90 days for
failing to place her state-certification designation and her

certification nunber on her report. She is subject to a penalty
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ranging froma $1,000 fine to one year's suspension of licensure
for violation of Section 475.624(2), Florida Statutes. She is
subject to a penalty ranging froma five-year suspension to
revocati on and a $1,000 fine for violating Sections 475. 624(14)
and 475.624(15), Florida Statutes.

74. Rule 61J1-8.002(4), Florida Adm nistrative Code, sets
forth the applicable mtigating and aggravating factors. Under
t hese gui delines, and pursuant to clear and convincing evidence,
Respondent's penalty should be mtigated because she has been a
state-certified residential appraiser since 1998, perform ng
hundreds of appraisals, with no prior disciplinary history.
Respondent's penalty shoul d be aggravated because of the numnber
of counts in the Adm nistrative Conplaint.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED:

That Petitioner enter a final order, suspending
Petitioner's certification for one year followed by one year of
probation in which Respondent shall be required to conplete 30
hours of continuing education courses in addition to the courses
required to maintain |icensure and inposing an adm nistrative

fine in the anmount of $2, 000.
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DONE AND ENTERED this 20th day of July, 2001, in

Tal | ahassee, Leon County, Florida.

SUZANNE F. HOOD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 20th day of July, 2001.

COPI ES FURNI SHED,

Steven W Johnson, Esquire
Steven W Johnson, P. A
1801 East Colonial Drive
Suite 101

Ol ando, Florida 32803

Sunia Y. Marsh, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ati on
D vision of Real Estate
400 West Robinson Street, Suite N 308A
Olando, Florida 32801-1772

Her bert R Fisher, Chairperson
Fl ori da Real Estate Conmi ssion
Depart nment of Busi ness and

Pr of essi onal Regul ation
Post O fice Box 1900
Ol ando, Florida 32802-1900
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Hardy L. Roberts, 111, General Counsel
Depart ment of Busi ness and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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